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Getting it sorted

A guide to avoiding and dealing with disputes
For participants in 50: 50 Sharemilking agreements

mniroduction

Sharemilking is saique W alry farming o New Zealand. It is a0 excelient form of employment for
lesy experienced dairy farmers with the makn objective of butlding up a strony asset base relatively
quickly while not having to purchase lnsd. For dairy funin owmers that want to free up capiial yet
retain u reasonable incomne from: the property egloving a sharemilker often 13 the best way 1o achieve
these aims.

Inorder 1o put tus guide together L lave talked (o many sharcmitkers, furm owners, consiiisils il
legal peisonnel 1y order to get a broad parspecti e fron across the industiy, L hese ideas regarding
avording disputes ure theirs,

The idea of this guide is
¢ 1o help you avoid disputes by being proactive before the contuct is signed and during the teim
ol the agreement
» (o cutline seme of the least undersiood Clauses 1 the 5U/50 agréememt
s o easure that you know what options are available to you if a dispute arises

Within this guide you will find infornation periaming 10 the Waikato Federated Funners agreelnent
(1994 edition) wlich is the most widely used New Lealand.

A Before the contract is signed
1. Do your homework

Remember that the sharenulking agrecinent is a contract of partnership. it is imporiant that before
yull o inig business with anyone that vou check them out thoroughly. Advise the other party thit you
titend 1o do this axd ask for mmes of employers, employees, other sharenulkers who have worked on
the property o other farm owners. If the other party have any ubjection to you dotng reference chocks
then explain why you are inferested and suggest that they do some checking of their o,

You need to find out whether vou can work togethier and whether this person is a sound cholce as a
business poriner,

Ask guestions about.

Persoriality
What soit of person or people are theyv?
How do they deal with ditficull situations?

3

How good are et commumicution skills’
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Is their finsmcial ,-u_’:-or. a4 concern for them?
Az thiey wise spenders of muney?

Ulere wiil be other areas you muay wanil {0 assess w0 wiile a list of questions i consuliuon will your
partnes and preterably g third party. They will probably be the same sort of tungs sou will be
assessing af the interviesw,

Yow will Dot get conciete answers to all of these questions but you will gain a better and more
accwrate knowledge of sour potenuad busingss partnets tan you gained fom your first fmpressions.

Above all, ensure thut you as¢ therpugh, the wore people you usk the betier.

Remember to Ief the other peary know Huat v on aie gositg 1o do B,

2. Be honest with yourselves

Ask yourselves and your financial and farm advisers if necessary whather this is a safe finsncial
LI

Ale you putiing yourselyes of your prospective business paciner or partners at risk?

Can vou cope with this debt level?

sit down und do ihe budgeis as honestly and accurately as possible,

Meeriv despuites atese froi fluaiciod picssdie.

3. The contract
This docwment is extremely suportant as i ouwtlines the tenns and condivions of your working

relatiouship. The shuremitking ugreement is a lepal document so this is what an arbinvator will refer to
if any disputc goes o arbaration for resolution.

Make sure you understand FULLY what you are signing.

Ensure that

you mn the tingl drafl past your Jegat adviser
any chdnges ar dnnotdnons i tlu. uocumcnl are ;:unulled b\' ull panies includmg tb.e \\'ii-less

* & & »

Ilul iln, fuml Copics are su;ned and ddted in front uf 4 witness
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abou! the 50/60 agreemeni (Walkalo versiony

is self exglamilony bowover there are a few pulnls thut cub be overloied.

Puoints to hote
Bdust ol the agreeinsnt
Farm management clause (Clause 22

This states tha the ewner retaing overall watagenient of the property as long a3

@) e sharemilker iz consulted

et o the stock or implements of the shurenilker

11 the feed is not available ot the end of the contract then tus feed nust be puschused for the inconing
sharemuiker by both the farm ovner and the vuigelny sharemilker.

I there is surplus feed on Land then tiss can be suid by the ouigoing sharemitker to the wcotihy
sharemillier aiid the farm owner retains his half share.

Rearing of extra young stock {Ciause 6)

This needs 1o be discussed between the parties. Sharemilker can either 1ear estras on whole milk
powder or take a payment to the farm ovwner on 2 per calf reared basis for the milk used to 2 the
calt. Grazing off the extry calves after weaning is to be pald by the shaiemilker.

Death of party (Clause 27)
iHot sumeihiiy amyone likes to think sbout bui you need 1o know where you stand o the event of a
death of either party.

t the farm owner dics during e contract then the contract expires at the end of the following hay
{0r wheneves in the vear the contact is deemned 1o be renewed).

if the contrict is with a sole sharcmitler and the sharemilker dies then the coptract terminutes
dnediately. Any money owed. atter pay ment of oustanding claums. is payable to the estate of the
dacensed.

if the contract is with a shyremilking parinership then the surviving partier oF pastiers niay eloct
to terminate the ygiveinent immedistely or continue wotil the end of the seusoin. However, the farn
ownSt iy re-negotiate the agreement one month after the date of death.

Prior terminiation (Clause 28)

The farm cwier can terminate the agreement if the sharemilker is nol performing ie completing work
specified in the contract. he owner mmst advise the sharemilker in writing and aliow the
shuremilker fourteen { 14) days to rectify the problesm. If tlee shuremilker ignores the instruction then
the contract can be erminated,

The shuremilker can also terminate the agreeient if the Farm owner s not perfornuny ie completing
work specified in the contract. The sharemilker must advise the farn owner in writing and allow the
fari ewner fourtecn 14 days to rectify the probieny if the Furm owner 15u0res the instiuction then the
conract can be wridnated.

{he contact can be terminated early by mutal agresment.
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a}  heorshe instrects e sharemiiker in wriling

0y the money 15 purd o e trust account of the owner's solicitor.
There my be olber clauses tat vou do not understand. Make sure that you do anderstund then

Before you sign the contract.

My slispures arise from dssiitderstanding of vights wnd obligations.

L. During the fime of the contract

When sharemilkers and farm owners wete asked For constrociive ways 10 o oid disputes some of their
TCHPOTIACS MUTC.

Attitude is imporiant. Remeniber tlat you are in business (ogether and that e decisions you muke
and foilow through on are going 1o affect another pasty.

Treat cach other with courtesy and vespect, Respect each other s abiditses and steengihs and be
prepared 1o listen to and learn from each other,

Communicate! [n order o minimise ey misusderstandings that coutd be blown out of proportics
you need 1o keep communmcation chaniels open.

Many disprtes wre caused by prisenderstandings and iniscoismiiication

{eeping the cornmuiiication channels open

Some ideas that were popular

Discuss carly inthe relationship kow often both partes wish o comumanicate and what sbout. Some
farim owners tor example are not interested in staff movements while some sharemilkers will not be
futerested in sorf test resulis.

Otfer a regulur invitalion to walk around the farm - alone or with a consultant - s a good wiy 10
discuss nhat s happeniy m a more relaxed eovironmei

Enzure that all proposals to ¢hange farm policies are discussed opzily and at the most oppoitune time.
Du not for L\dlllplt.. u\pCLl i POSitive respolse 11 the sharemuiker annouices 1 August that he mtends
o milk an extra 100 cows this seasont!! A monthly or bi-mondily mecting ot teleplione call w discuss

progress and weas for the futwie work aell

if farm owner ur oW bers ure net on the property draft up a report monthly and ensure they get It
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Disagreement with amouni set dows in contract
Refusal by sharemilker 1o pay Lis percentage of bought in feed

Retusat by finne ovoaer 1o pay his percentage of bouglit in feed

Farm ovwner not happy with sharenilker s managenment. ¢ie.
g plactice”

Farm owner bt putting ou specified amounits of fertiliser

Payment for Nitrogen i high analysts fertbsers such as DAP, Crop 13,

<, Manggement clause (1975)
Slaremilker not folloving “recognised fau
& = hardd | b - =
oL Fertiliser (17 %)
A, Weed angd pest contigl (3%)

sharemilker not mainianmng level of fuestation.

Farm owner expects sharemilker to eradicute alf weeds from a wead infested propany

Stopping mitk cheque of sharemilker for non payment of invoices (56%)
Farm oy ner withholds sharemilker’s incowue from the dairy factery if lie/she is owed montes
Sharenulker fecls stopping of cheque is unfair

There are a munber of other causes of disputes; Usese are merely the most recwsent accerdiany 1o those
surveyed.

D. Mesthods of dispute resolaiion
The agreenent outhings the two wethods of resulving your dispute:

a) Mediation vr Conciliation
D) Arsbitration

Thete are advantages and disadvantages 1o each of these metheds of dispute resolution. Thase arz
Nisted in Table 1. Of those sarveyed this is how their sharemilking disputes wore resolved.

Informally - no outside help 12%
Meadiaton 3%
Aurfpitration 138 %
Court Procecdings LSy

Kellogg Rurad Leadershup Frogranime



Summary of Alternative Forms of Dispute Resolution

Characteristic

Mediation

Mini-Trial

Arbitration

Court Adjudication

Participation

Voluntary.

Voluntary.

Voluntary - but may be
mandated under
contract.

Compulsory once
initiated.

Control over
Inputs/Definition of
Dispute

Parties control inputs
Focus is on parties’
perceptions and
concerns.

Parties and their legal
advisors control inputs.

Tends to be legalistic.

Dispute must be framed
to fit legally recognised
cause of action. Lawyers
have large measure of
control over presentation
of argument.

Procedures Flexible. Parties can Flexible. Procedure can Varies with context, but | Formal. Rules of evidence
ilor procedures to suit | be adapted for particular tends to be formal. Rules | apply.
dispute. No discovery. dispute. Usually involves of evidence apply unless
some discovery. parties otherwise agree.
Publicity/Privacy Private. Confidentiality Private. Private. Public.
of sensitive information
can be protected.
Control over Parties control decision- | Parties control decision- Arbitrator decides. Judge decides.

Outcome

making.

making.

Nature of Solutions

All gain. Tends to
preserve or restore
relationships. Can take
account of both
commercial and legal
concerns.

All gain. May preserve
or restore relationships.
Can take account of
both commercial and
legal concerns.

Win-lose. Focus is on
which side will prevail.

Win-lose. Tends to
polarise parties. Focus
is on legal issues.
Establishes a binding
precedent.

Speed Parties control timing. Parties control timing. Can be speedy - unless Slow.
procedures or award
challenged in court
proceedings.

Cost Usually significantly less Significant cost savings Varies. In complex Expensive.

expensive than litigation
- from 10% to 50% cost
of trial.

compared with litigation.

cases, may be as or
more expensive than
litigation.

Table 1. From Canterbury University.
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fron the parties involved.

Mediation is excelient in situations whire
*  Doth parties wanl w fiid 2 solution
*  both partics want

v the dispute has arisen Jurig the term of die contiuct

The idea of mediatican s 10 find 4 "win-win” solution. Hhis is u sclation that nwy sequire sois
concessions frem butl parties but is ultinaiely acveptable o all Invoived.
Mediation works best where both parties are fair munded and want o guick and lasting selution.

A miediator can be appoluted by eliher parly os long as e or she 1s acceptalle to the other party. 1 you
de w0t Know of one or can not agree on one then Federated Farmers can appoudt ong {or yoa g1
provide u fist of miediators 1n your area,

Il cosr of the mediator is shared between both parties.
o) Arbitration

Tlis 15 the provess used when the dispuie cannul be resolved by mediation. It iuvelves a more feial
setting. usoally on “neutral ground”. It involves a eanng of both sides of the story by an arbitrator or
winpire who will provide the {inal decision. Like a ttlal i a conrt of law, the wrbitraror will find in
favour of enc party wd agatust the other,

Tou cun citlier have a sole arbityator to decide the case and present your oW1 Cuse ur appont an
arbitrator sach and uin winpine to decide the case.

You iowst let the other pretly kios in writing thul you are proceeding o arbization and have elected
ar wbittator.

i you decide to use 2 sole arbifraior thow rou wust agree on one. If one purty appouats an arbitiator
the other paity must appoint one within 7 days vt the appointed one wwill uct as sole arbitraior.

1 you both appoint separate arbitraiors then the arbitrators must choose an wmpire for (e wrblivation
within 7 days. M ihus is not achieved then the Court o1 a punel cousisting of Iederated Farmess,
insiuie of Agricultural Science and Society of Farn Management provinond chalrpersons will elect
L T

As the sole arbilraior will be assessing the Case on the basis of wiat is siriften 1n the contract you «
need to ensure thut

o fiie luuis on claims and couiter Chuitis were et

»  vou bove collected evidence ur witnesses to support your clans,

+  vou huve discussed your cise with your solicitor

The sole arbitrator or wmpiis can vharge terest on mwngy withheld at a rate up lo %6 per monti,
=) A i i
The amount clusrged is discrenonary.
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Think seniowsly abow resolving your dispute vig mediation if the amoant you a2
farge, Make sure vou gt yuoies from arburalors i yuu o concerned about cost. Tm. i Hiourly rate
Varies greauy (3HU-2600 por hour plus trasel ¢le),

Hie major advaptages of ciiher arbitration of m
e taken 1o od o selution - court provecdings can the years

contidentiality of proceedings and vntcoms - not a matter for public record

Mlost disputes o slureniliing agreenents are resolved by acbinration or mediatinn. Where these
processes aie used successiully, the pm ils in dispute can be resolved quickly and gaietly allowing the
participants to coutinue their roles within the dalry indusir,

in Summary

Chisose your business partner caretitlly. Ensure they are the seit of people yuu can work closely with
over the tenin of the contract.

Understand your 1ighas sud obligations in the contract vou ure gomg to sign then ensure thal ihe
docunent is completed correctly.

Conunuaicute frequently over the time of the agiceinent regarding farm management, farm policy and
future planning,

i o dispule artses. attempt 10 wlk i through with the other party, Do this as early as possible ie us
500t us youl ik tere may be a problens

i discussion fails (o resolve the problem, Gind the dispute resoluion provess il best {its yous
situaticn.

21 cosl resolution

Medtatian will work well if you are sl comamuicating sind want o quck, 1
A medtor will help yon come o a win-win iesolition.

Arbilration 1s & more tine consuming and costly form of resclution but less time consuining than
court proceedings.

An arbilrator or wiupite ucks us 4 judge would and hands Jown a binding decisivit
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